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U.S. Customs Service 


General Notices 


COUNTRY OF ORIGIN MARKING REQUIREMENTS FOR 
WEARING APPAREL 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed change of practice; solicitation of comments. 


SUMMARY: This notice advises the public that Customs proposes to 
change the practice regarding the country of origin marking of wearing 
apparel. Customs previously has ruled that wearing apparel, such as 
shirts, blouses, coats, sweaters, etc., must be marked with the name of 
the country of origin by means of a fabric label or label made from natu- 
ral or synthetic film sewn or otherwise permanently affixed on the 
inside center of the neck midway between the shoulder seams or in that 
immediate area or otherwise permanently marked in that area in some 
other manner. Button tags, string tags and other hang tags, paper labels 
and other similar methods of marking are not acceptable. The proposed 
change set forth herein would evaluate the marking of such wearing 
apparel on a case-by-case basis in order to determine whether the 
requirements of 19 U.S.C. 1304 are satisfied. 


DATE: Comments must be received on or before January 16, 1996. 


ADDRESS: Written comments (preferably in triplicate) may be 
addressed to the Regulations Branch, Office of Regulations and Rul- 
ings, U.S. Customs Service, Franklin Court, 1301 Constitution Avenue, 
N.W.,, Washington, DC 20229. Comments submitted may be inspected at 
the Regulations Branch, Office of Regulations and Rulings, U.S. Cus- 


toms Service, Franklin Court, 1099 14th St., N.W., Suite 4000, Washing- 
ton, DC. 


FOR FURTHER INFORMATION CONTACT: Monika Rice, Special 
Classification and Marking Branch, Office of Regulations and Rulings 


(202-482-6980). 
SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Section 304 of the Tariff Act of 1930, as amended (19 U.S.C. 1304), 
provides that, unless excepted, every article of foreign origin (or its con- 
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tainer) imported into the U.S. shall be marked in a conspicuous place as 
legibly, indelibly, and permanently as the nature of the article (or its 
container) will permit, in such a manner as to indicate to the ultimate 
purchaser in the U.S. the English name of the country of origin of the 
article. Part 134, Customs Regulations (19 CFR Part 134), implements 
the country of origin marking requirements and exceptions of 19 U.S.C. 
1304. 

The primary purpose of the country of origin marking statute is to 
“mark the goods so that at the time of purchase the ultimate purchaser 
may, by knowing where the goods were produced, be able to buy or 
refuse to buy them, if such marking should influence his will.” United 
States v. Friedlaender & Co., 27 CCPA 297, 302, C.A.D. 104 (1940). The 
clear language of section 1304 requires “permanent” and “conspicu- 
ous” marking, and to this end 19 CFR 134.41 provides, in part, that the 
degree of permanence should be at least sufficient to insure that in any 
reasonably foreseeable circumstance, the marking shall remain on the 
article until it reaches the ultimate purchaser unless it is deliberately 
removed, and that the ultimate purchaser in the U.S. must be able to 
find the marking easily and read it without strain. 

In T.D. 54640(6), 93 Treas. Dec. 301 (1958), Customs determined that 
on and after October 1, 1958, wearing apparel, such as shirts, blouses, 
coats, sweaters, etc., must be legibly and conspicuously marked with the 
name of the country of origin by means of a fabric label or label made 
from natural or synthetic film sewn or otherwise permanently affixed 
on the inside center of the neck midway between the shoulder seams or 
in that immediate area or otherwise permanently marked in that area 
in some other manner. Button tags, string tags and other hang tags, 
paper labels and other similar methods of marking were not considered 
acceptable after October 1, 1958. The requirement in T.D. 54640(6) that 
the country of origin marking should appear on the inside center of the 
neck midway between the shoulder seams or in that immediate area is 
consistent with the Textile Fiber Products Identification Act as 
enforced by the Federal Trade Commission. 

Subsequently, T.D. 55015(4), 95 Treas. Dec. 3 (1960), extended T.D. 
54640(6), to allow the country of origin marking of reversible garments 
to be looped around the hanger. On the basis of this extension, Customs 
has allowed ladies reversible jackets to be marked with a cardboard 
hang tag affixed to the neck area by means of a plastic anchor tag. Cus- 
toms noted that since the jacket was reversible, a fabric label sewn into 
the jacket could damage the jacket when the label was removed. Head- 
quarters Ruling Letter (HRL) 731513 dated November 15, 1988. Simi- 
larly, in HRL 733890 dated December 31, 1990, Customs allowed 
women’s reversible silk tank tops to be marked with a cloth label, show- 
ing the country of origin and other pertinent information sewn into a 
lower side seam, and a hang tag which also provided the required 


information attached at the neck. See also HRL 734889 dated June 22, 
1993. 
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In order to allow more flexibility in achieving the objectives of the 
marking statute, Customs is now proposing to change its position and 
‘modify that portion of T.D. 54640(6) relating to the requirement of a 
fabric label or label made from natural or synthetic film sewn to the 
article, and the disallowance of button tags, string tags and other hang 
tags, paper labels and other similar methods of marking. Rather, Cus- 
toms proposes to evaluate the country of origin marking of wearing 
apparel, such as shirts, blouses, coats, sweaters, etc., on a case-by-case 
basis to determine if it is conspicuous, legible, indelible, and permanent 
to a degree sufficient enough to remain on the shirt until it reaches the 
ultimate purchaser. The portion of T.D. 54640(6) relating to the 
requirement of placing the country of origin marking at the inside cen- 
ter of the neck of a shirt midway between the shoulder seams or in that 
immediate area, shall remain in effect. 

It should be noted that this proposed change in practice does not 
exempt textile fiber products imported into the U.S. from the labeling 
requirements of the Textile Fiber Products Identification Act enforced 
by the Federal Trade Commission. 


AUTHORITY 


This notice is published in accordance with section 177.9, Customs 
Regulations (19 CFR 177.9). 


COMMENTS 


Before adopting this proposed change in position, consideration will 
be given to any written comments timely submitted to Customs. Com- 
ments submitted will be available for public inspection in accordance 
with the Freedom of Information Act (5 U.S.C. 552), section 1.4, Trea- 
sury Department Regulations (31 CFR 1.4), and section 103.11(b), Cus- 
toms Regulations (19 CFR 103.11(b)), on regular business days 
between the hours of 9:00 a.m. and 4:30 p.m. at the Regulations Branch, 
Franklin Court, 1099 14th Street, N.W., Suite 4000, Washington, DC. 

GEORGE J. WEISE, 
Commissioner of Customs. 


Approved: October 24, 1995. 
DENNIS M. O’CONNELL, 
Acting Deputy Assistant Secretary of the Treasury. 


[Published in the Federal Register, November 16, 1995 (60 FR 57621)] 





CUSTOMS BULLETIN AND DECISIONS, VOL. 29, NO. 48, NOVEMBER 29, 1995 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, November 13, 1995. 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the Customs BULLETIN. 
Stuart P SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 


PROPOSED MODIFICATION OF RULING LETTER 
RELATING TO TARIFF CLASSIFICATION OF A BACKPACK 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed modification of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify a ruling pertaining to the tariff 
classification of a backpack. Comments are invited on the correctness of 
the proposed ruling. 


DATE: Comments must be received on or before December 29, 1995. 


ADDRESS: Written comments (preferably in triplicate) are to be 
addressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Tariff Classification Appeals Division, 1301 Constitution 
Avenue, N.W,, (Franklin Court), Washington, DC 20229. Comments 
submitted may be inspected at the Tariff Classification Appeals Divi- 
sion, Office of Regulations and Rulings, located at Franklin Court, 1099 
14th St., N.W,, Suite 4000, Washington DC. 


FOR FURTHER INFORMATION CONTACT: Josephine Baiamonte, 
Textile Branch, (202) 482-7058. 
SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
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tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify a ruling pertaining to the tariff 
classification of a backpack. 

In District ruling letter (DD) 807092, dated March 21, 1995, a back- 
pack composed of 100 percent cotton corduroy fabric was classified in 
subheading 4202.92.1500, HTSUSA, which provides for travel bags 
with an outer surface of textile materials not of pile or tufted construc- 
tion. This ruling letter is set forth in “Attachment A”. This office has 
reviewed the decision in DD 807092 and it is our opinion that it is in 
error. 

At issue in this proposed modification is whether the subject mer- 
chandise, i.e., the corduroy backpack, is properly classifiable in sub- 
heading 4202.92.3020, HTSUSA, which provides for, among other 
things, travel bags, other: other: of man-made fibers; backpacks. 

Customs intends to modify DD 807092, to reflect proper classifica- 
tion of the corduroy backpack in subheading 4202.92.3020, HTSUSA. 
Before taking this action, consideration will be given to any written 
comments timely received. Proposed Headquarters Ruling Letter (HQ) 
958339 is set forth in “Attachment B” to this document. 

Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the date of publication of this notice. 


Dated: November 9, 1995. 


HUBBARD VOLENICK, 
(for John Durant, Director, 
Tariff Classification Appeals Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. CusTOMS SERVICE, 
Seattle, WA, March 21, 1995. 


CLA-2-42 SE:C:D G02 807092 
Category: Classification 


Tariff No. 4202.92.1500 
WILLIAM A. VOLLMERHAUSEN 


KMART CORPORATION 
3100 West Big Beaver Road 
Troy, MI 48084-3163 


Re: The tariff classification of a cotton backpack from China. 
DEAR MR. VOLLMERHAUSEN: 
In your letter dated February 16, 1991, you requested a classification ruling. 


The item which Kmart Corporation intends to import is a small backpack (style umber 
0385) made from a cotton corduroy fabric and having a foldover flap with strap and buckle 





CUSTOMS BULLETIN AND DECISIONS, VOL. 29, NO. 48, NOVEMBER 29, 1995 


top closure, a folded over and edge stitched vinyl sheeting draw cord to further secure the 
top opening, and back straps of the cotton corduroy fabric which can be partially zipped 
together to allow the bag to be more easily carried slung over one shoulder should the user 
so desire. 

The applicable subheading for the cotton backpack will be 4202.92.1500, Harmonized 
Tariff Schedule of the United States (HTS), which provides for travel, sports and similar 
bags, with outer surface of textile materials, of vegetable fibers and not of pile or tufted 
construction, of cotton. The duty rate will be 7.1 percent ad valorem. 

Item 4202.92.1500 falls within textile category designation 369. As a product of China, 
this merchandise is subject to quota restraints and visa requirements based upon interna- 
tional textile trade agreements. 

The designated textile and apparel category may be subdivided into parts. If so, visa and 
quota requirements applicable to the subject merchandise may be affected. Since part cate- 
gories are the result of international bilateral agreements which are subject to frequent 
renegotiations and changes, to obtain the most current information available, we suggest 
that you check, close to the time of shipment, the Status Report On Current Import Quotas 
(Restraint Levels), an internal issuance of the U.S. Customs Service, which is available for 
inspection at your local Customs office. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.ER 177). 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

THOMAS W. Harpy, 
District Director. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. CuSTOMS SERVICE, 
Washington, DC. 
CLA-2 R:C:T 958339 jb 
Category: Classification 


Tariff No. 4202.92.3020 
WILLIAM A. VOLLMERHAUSEN 


KMART CORPORATION 

3100 West Big Beaver Road 

Troy, MI 48084-3163 

Re: Modification of DD 807092; cotton corduroy backpack; cotton corduroy fabric is of pile 
construction; subheading 4202.92.3020, HTSUSA. 

DEAR MR. VOLLMERHAUSEN: 

On March 21, 1995, our Seattle Washington office issued to you District ruling letter 
(DD) 807092, regarding the classification of a cotton corduroy backpack. This is to inform 
you that this office has had occasion to review that ruling and we have determined that it is 
in error. 

Facts: 


The merchandise at issue consists of a backpack constructed of 100 percent cotton cor- 
duroy fabric. In DD 807092, the subject backpack was classified in subheading 
4202.92.1500, HTSUSA, in the provision for travel bags with an outer surface of textile 
materials, not of pile or tufted construction. 


Issue: 
What is the proper classification of the merchandise at issue. 
Law and Analysis: 


Classification of merchandise under the Harmonized Tariff Schedule of the United 
States Annotated (HTSUSA) is governed by the General Rules of Interpretation (GRI). 
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GRI 1 provides that classification shall be determined according to the rules of the head- 
ings and any relative section or chapter notes, taken in order. Merchandise that cannot be 
classified in accordance with GRI 1 is to be classified in accordance with subsequent GRI. 

Heading 4202, HTSUSA, provides for, among other things, travel bags. The subject back- 
pack is constructed of 100 percent cotton corduroy fabric. As cotton corduroy is a pile 
construction, the subject backpack cannot be classified in subheading 4202.92.1500, 
HTSUSA, which is a tariff provision for travel bags not of pile or tufted construction. The 
subject backpack is properly classifiable in the tariff provision within heading 4202, 
HTSUSA, which provides for travel bags other than those not of pile or tufted construction. 
Holding: 

The subject cotton corduroy fabric backpack is properly classifiable in subheading 
4202.92.3020, HTSUSA, which provides for, among other things, travel bags, other: other: 
of man-made fibers: backpacks. The applicable rate of duty is 19.8 percent ad valorem and 
the quota category is 670. 

The designated textile and apparel category may be subdivided into parts. If so, visa and 
quota requirements applicable to the subject merchandise may be affected. Since part cate- 
gories are the result of international bilateral agreements which are subject to frequent 
renegotiations and changes, we suggest that you check, close to the time of shipment the 
Status Report on Current Import Quotas (Restrain Levels) an issuance of the Customs Ser- 
vice which is updated weekly and is available at the local Custom office. 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories, you should contact the local 
Customs office to determine the current status of any import restraints or requirements. 

JOHN DURANT, 
Director, 
Tariff Classification Appeals Division. 





PROPOSED MODIFICATION OF RULING LETTER RELATING 
TO TARIFF CLASSIFICATION OF SANTA STYLE BASEBALL 
CAPS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed modification of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested pat- 
ties that Customs intends to modify a ruling pertaining to the tariff 
classification of certain Santa style baseball caps. Comments are 
invited on the correctness of the proposed ruing. 


DATE: Comments must be received on or before December 29, 1995. 


ADDRESS: Written comments (preferably in triplicate) are to be 
addressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Tariff Classification Appeals Division, 1301 Constitution 
Avenue, N.W, (Franklin Court), Washington, DC 20229. Comments 
submitted may be inspected at the Tariff Classification Appeals Divi- 
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sion, Office of Regulations and Rulings, located at Franklin Court, 1099 
14th St., N.W., Suite 4000, Washington DC. 


FOR FURTHER INFORMATION CONTACT: Josephine Baiamonte, 
Textile Branch, (202) 482-7058. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Modern- 
ization) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify a ruling pertaining to the tariff 
classification of certain Santa style baseball caps with holiday sayings 
made up of polyester felt fabric. 

In New York ruling letter (NY) 810808, dated June 6, 1995, two styles 
of Holiday Christmas caps were classified in subheading 6503.00.9000, 
HTSUSA, in the provision for caps made from hat bodies or plateaux. 
This ruling letter is set forth in “Attachment A”. This office has 
reviewed the decision in NY 810808 and it is our opinion that it is in 
error. 

At issue in this proposed modification is whether the subject mer- 
chandise, i.e., the Santa style baseball caps, are more specifically pro- 
vided for in subheading 6505.90.8090, HTSUSA, in the provision for 
caps made up of man-made felt material in the piece. 

Customs intends to modify NY 810808, to reflect proper classification 
of the Santa style baseball caps in subheading 6505.90.8090, HTSUSA. 
Before taking this action, consideration will be given to any written 
comments timely received. Proposed Headquarters Ruling Letter (HQ) 
958391 is set forth in “Attachment B” to this document. 

Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the date of publication of this notice. 


Dated: November 9, 1995. 


HUBBARD VOLENICK, 
(for John Durant, Director, 
Tariff Classification Appeals Division.) 


[Attachments] 
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[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. CusTOMS SERVICE, 
New York, NY, June 6, 1995. 


CLA-2-65:S:N:N5:353 810808 
Category: Classification 


Tariff No. 6503.00.9000 
Mr. HEnry E. KLOCH JR. 


HENRY E. KLOCH & Co. 
8526 B. Florence Ave. 
Downey, CA 90240 


Re: The tariff classification of the Holiday caps from Taiwan. 


DEAR MR. KLOCH JR: 

In your letter dated May 25, 1995, on behalf of Prima Creations, you requested a classifi- 
cation ruling. 

Two samples of Holiday Christmas caps were submitted with your request. Both caps 
consist of polyester felt fabric. The Ho, Ho, Ho, Holiday cap is designed as a baseball cap 
consisting of panels at the crown, a peak and a adjustable strap at the back. At the front of 
the cap are the words Ho! Ho! Ho!. The second sample is designed as a stocking cap with a 
white fluffy ball at the end and a stiff peak. At the front of the cap are the words Happy 
Holidays. Both samples are not considered traditional Christmas items. 

The applicable subheading for the holiday caps will be 6503.00.9000, Harmonized Tariff 
Schedule of the United States (HTS), which provides for Felt hats and other felt headgear, 
made from the hat bodies, hoods or plateaux of heading 6501, whether or not lined or 
trimmed: Other. The duty rate will be 14.2 cents/kg + 6.7% + 2cents/article. 

The holiday caps fall within textile category designation 459. Based upon international 
textile trade agreements products of Taiwan are subject to quota restraints and the 
requirement of a visa. 

The designated textile and apparel categories may be subdivided into parts. Ifso, visaand 
quota requirements applicable to the subject merchandise may be affected. Since part cate- 
gories are the result of international bilateral agreements which are subject to frequent 
renegotiations and changes, to obtain the most current information available, we suggest 
that you check, close to the time of shipment, the Status Report on Current Import Quotas 
(Restraint Levels), an internal issuance of the U.S. Customs Service, which is available for 
inspection at your local Customs office. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.FR. 177). 

A copy of this ruling letter should be attached to the entry documents filed at the time 
. this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JEAN F MAGUIRE, 
Area Director, 
New York Seaport. 
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[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. CUSTOMS SERVICE, 
Washington, DC. 


CLA-2 R:C:T 958391 jb 
Category: Classification 


Tariff No. 6505.90.8090 
HENRY E. KLOCH JR. 


HEnry E. KLocu & Co. 
8526 E. Florence Ave. 
Downey, CA 90240 


Re: Classification of holiday caps; caps made of man-made felt material in the piece; head- 
ing 6505, HTSUSA. 


DEAR MR. KLOCH: 


On June 6, 1995, our New York office issued to you New York ruling letter (NY) 810808, 
classifying two styles of Santa baseball caps with holiday sayings. This is to inform you that 
the classification determination in NY 810808 is incorrect. 


Facts: 


The subject merchandise consists of two styles of Holiday Christmas caps composed of 
polyester felt fabric. The first style is designed as a baseball cap consisting of six panels at 
the crown, a peak: and an adjustable strap at the back. At the front of the cap are the words. 
“HO! HO! HO!”. The second style is designed as a stocking cap with a white fluffy ball at the 
end of the stiff peak. At the front of the cap are the words Happy Holidays”. 

Both styles were classified in subheading 6503.00.9000, HTSUSA, which provides for, 
among other things, felt hats and other felt headgear made from the hat bodies, hoods or 
plateaux of heading 6501, HTSUSA. 


Law and Analysis: 


Classification of merchandise under the Harmonized Tariff Schedule of the United 
States Annotated (HTSUSA) is governed by the General Rules of Interpretation (GRI). 
GRI 1 provides that classification shall be determined according to the term’s of the head- 
ings and any relative section or chapter notes, taken in order. Merchandise that cannot be 
classified in accordance with GRI 1 is to be classified in accordance with subsequent GRI. 

Heading 6503, HTSUSA, provides for felt hats and other felt headgear, made from the 
hat bodies, goods or plateaux of heading 6501, whether or not lined or trimmed. The subject 
hats are not made from the hat bodies or plateaux of heading 6501; they are made up of . 
man-made felt material in the piece. As such, the subject hats were incorrectly classified in 
heading 6503, HTSUSA. 

Heading 6505, HTSUSA, provides for, among other things, hats and other headgear, 
made up of felt material in the piece. Accordingly, the subject polyester felt fabric hats are 
correctly classified in the proper provision of heading 6505, HTSUSA. 


Holding: 


The subject Santa style baseball caps are properly classified in subheading 6505.90.8090, 
HTSUSA, which provides for, hats and other headgear, knitted or crocheted, or made up 
from lace, felt or other textile fabric, in the piece (but not in strips), whether or not lined or 
trimmed; hair-nets of any material, whether or not lined or trimmed: other: of man-made 
fibers: not in part of braid: other: other: other. The applicable rate of duty is 21.7 cents per 
kilogram plus 7.9 percent ad valorem, and the quota category is 659. 

The designated textile and apparel category may he subdivided into parts. If so, visa and 
quota requirements applicable to the subject merchandise may be affected. Since part cate- 
gories are the result of international bilateral agreements which are subject to frequent 
renegotiations and changes, to obtain the most current information available, we suggest 
that you check, close to the time of shipment, the Status on Current Import Quotas 


(Restraint Levels), an issuance of the U.S. Customs Service, which is updated weekly and is 
available at the local Customs office. 
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Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories, you should contact the local 
Customs office prior to importing the merchandise to determine the current applicability 
of any import restraints or requirements. 

JOHN DURANT, 
Director, 
Tariff Classification Appeals Division. 





PROPOSED REVOCATION OF RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF ALCOHOLIC BEVERAGE 


AGENCY: U.S. Customs Service, Department of Treasury. 


ACTION: Notice of proposed revocation of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling pertaining to the tariff clas- 
sification of an alcoholic beverage. Comments are invited on the 
correctness of the proposed ruling. 


DATE: Comments must be received on or before December 29, 1995. 


ADDRESS: Written comments (preferably in triplicate) are to be 
addressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Tariff Classification Appeals Division, 1301 Constitution 
Avenue, N.W. (Franklin Court), Washington, DC, 20229. Comments 
submitted may be inspected at the Tariff Classification Appeals Divi- 
sion, Office of Regulations and Rullngs, located at Franklin Court, 1099 
14th Street, N.W., Suite 4000, Washington, DC. 


FOR FURTHER INFORMATION CONTACT: Ann Segura Minardi, 
Food and Chemicals Classification Branch, (202-482-6938). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057); this notice advises interested par- 
ties that Customs intends torevoke a ruling pertaining to the tariff clas- 
sification of an alcoholic beverage. Comments are invited on the 
correctness of the proposed ruling. 

In New York Ruling Letter (NYRL) 801453, dated September 12, 
1994, the merchandise was classified within subheading 2204.21.5045, 
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Harmonized Tariff Schedule of the United States Annotated 
(HTSUSA), which provides for “Wine of fresh grapes, including forti- 
fied wines; grape must other than that of heading 2009: Other wine; 
grape must with fermentation prevented or arrested by the addition of 
alcohol: In containers holding 2 liters or less: Other: Of an alcoholic 
strength by volume not over 14 percent vol: Other, Valued over 
$1.05/liter: White,” dutiable at 9.9 cents per liter. NYRL 801453 further 
stated that there would be a Federal Excise Tax of $1.07 per wine gallon 
on still wines containing not more than 14 percent of alcohol by volume. 
NYRL 801453, is set forth in “Attachment A” to is document. 

The subject merchandise was described as a white wine containing 
only 5.5 percent alcohol by volume, valued over $1.05 per liter, and 
imported in a 375 ml bottle. The production of this beverage differs 
from ordinary table wine with regard to the fermentation process. The 
fermentation is slowed by lowering the temperature. Once the alcohol 
content reaches 5.5 percent, the fermentation is stopped. The fermenta- 
tion of ordinary table wine stops automatically when the alcohol con- 
tent reaches 8 to 14 percent alcohol by volume. 

The subject product does not fit into any of the categories specified in 
the EN’s to heading 2204, HTSUSA. Although the product is a white 
wine, it is not an “ordinary” wine. The term “ordinary” as it pertains to 
wines would have to relate to the standards established by the Bureau of 
Alcohol, Tobacco and Firearms, and followed by the wine industry. 
These standards require that a wine contain not less than 7 percent 
alcohol, and that it be produced in a certain manner. The inquirer has 
indicated that the subject merchandise differs from ordinary wine with 
regard to the fermentation process, and the product contains only 5.5 
percent alcohol. 

The subject product is properly classified under subheading 
2206.00.9000, HTSUSA which provides for “Other fermented bever- 
ages (for example, cider, perry, mead); mixtures of fermented beverages 
and mixtures of fermented beverages and non-alcoholic beverages not 
elsewhere specified or included: Other: Other,” which is dutiable under 
the general column one rate of 6.2 cents/liter. It is further noted that 
products classified under subheading 2206.00.9000, HTSUSA, which 
contain less than 7 percent alcohol by volume and are imported from 
the European Community, are subject to a 100 percent ad valorem rate 
of duty pursuant to subheading 9903.23.23, HTSUSA. This 100 percent 
rate of duty is in lieu of the column one duty rate. The product is also 
subject to the Federal Excise Tax of $1.07 per wine gallon. 

Customs intends to revoke NYRL 801453, to reflect the proper classi- 
fication of this alcoholic beverage. Before taking this action, consider- 
ation will be given to any written comments timely received. Proposed 


Headquarters Ruling Letter (HRL) 957697 is set forth in “Attachment 
B” to this document. 
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Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the date of publication of this notice. 


Dated: November 8, 1995. 


JOHN B. ELKINS, 
(for John Durant, Director, 
Tariff Classification Appeals Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
New York, NY, September 12, 1994. 


CLA-2-22:S:N:N7:232 801453 
Category: Classification 


Tariff No. 2204.21.5045 
Ms. Mary Jo Muoio 


BARTHCO INTERNATIONAL, INC. 
90 West Street 
New York, NY 10006 


Re: The tariff classification of white wine from Italy. 


DEAR Ms. Muoio: 


In your letter dated August 23, 1994. you requested a tariff classification ruling. 

Your query concerns the classification of a white table wine known as 100 percent Mos- 
cato Bianco. You state that this product differs from ordinary table wine only with regard to 
the fermentation process. The fermentation of this product is slowed by keeping the prod- 
uct at a low temperature. Once the alcohol level reaches 5.5 percent, fermentation is 
stopped. With ordinary table wine, the fermentation ceases internally when an alcohol 
level between 8-14 percent is reached. You state further that the value of this wine is over 
$1.05 per liter, and that it will only be imported in a 375 ml bottle. A sample was forwarded 
with your request. The sample was examined and disposed of. 

The applicable subheading for the Moscato Bianco will be 2204.21.5045, Harmonized 
Tariff Schedule of the United States (HTS), which provides for wine of fresh grapes, includ- 
ing fortified wines * * * other wine * * * in containers holding 2 liters or less * * *other 
* * *ofan alcoholic strength by volume not over 14 percent vol * * * other * * * valued over 
$1.05/liter * * * white. The rate of duty will be 9.9 cents per liter. Additionally, there is a 
Federal Excise Tax of $1.07 per wine gallon on still wines containing not more than 14 per- 
cent of alcohol by volume. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.FR. 177). 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JEAN F. MAGUIRE, 
Area Director, 
New York Seaport. 
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[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. CUSTOMS SERVICE, 
Washington, DC. 
CLA-2 RR:TC:FC 957897 ASM 
Category: Classification 


Tariff No. 2206.00.9000 
Ms. Mary Jo Muoio 


BARTHCO INTERNATIONAL, INC. 
90 West Street 
New York, NY 10006 


Re: Revocation of NYRL 801453 concerning the tariff classification of an alcoholic bever- 
age from Italy. 


DEAR Ms. Muolo: 

This letter concerns the revocation of New York Ruling Letter (NYRL) 801453, dated 
September 12, 1994, regarding the classification of an alcoholic beverage imported from 
Italy. 

Facts: 


In NYRL 801453, dated September 12, 1994, the subject product was classified under 
subheading 2204.21.5045, Harmonized Tariff Schedule of the United States Annotated 
(HTSUSA), which provides for “Wine of fresh grapes, including fortified wines; grape must 
other than that of heading 2009: Other wine; grape must with fermentation prevented or 
arrested by the addition of alcohol: In containers holding 2 liters Or less: Other: Of an alco- 
holic strength by volume not over, 14 percent vol: Other, Valued over $1 .05/liter: White,” 
dutiable at 9.9 cents per liter. NYRL 801453 further stated that there would be a Federal 
Excise Tax of $1.07 per wine gallon on still wines containing not more than 14 percent of 
alcohol by volume. 

Issue: 


What is the proper classification under the HTSUSA for an alcoholic beverage contain- 
ing only 5.5 percent alcohol by volume? 


Law and Analysis: 


Classification.of merchandise under the HTSUSA is made in accordance with the Gen- 
eral Rules of Interpretation (GRI’s). As stated in GRI 1, the classification is determined 
first in accordance with the terms of the headings which must be read in conjunction with 
the relative section and chapter notes. If GRI 1 fails to classify the goods and if the headings 
and legal notes do not otherwise require, the remaining GRI’s are applied in their appropri- 
ate order. The Explanatory Notes to the Harmonized Commodity Description and Coding 
System (EN’s), facilitate classification under the HTSUSA by offering guidance in under- 
standing the scope of the headings and GRI’s. 

The subject merchandise was described as a white wine containing only 5.5 percent alco- 
hol by volume, valued over $1.05 per liter, and imported in a 375 ml bottle. The production 
of is beverage differs from ordinary table wine with regard to the fermentation process. The 
fermentation is slowed by lowering the temperature. Once the alcohol content reaches 5.5 
percent, the fermentation is stopped. The fermentation of ordinary table wine stops auto- 
matically when the alcohol content reaches 8 to 14 percent alcohol by volume. 

The Bureau of Alcohol, Tobacco and Fire arms (BATF) has established criteria to deter- 
mine whether an alcoholic beverage can be labeled as a wine. Title 27 of the United States 
Code, Chapter 1, Part4, Subpart B, Section 4.10, indicates that a wine must contain “* * * 
not less than 7 percent and not more than 24 percent alcohol by volume.” Subpart C (27 


U.S.C., Ch. 1, Pt. 4), which provides for the Standards of Identity for wine, statesin section 
4.21(a): 


(a) Class 1; grape wine. (1) “Grape wine” is wine produced by the normal alcoholic fer- 
mentation of the juice of sound ripe grapes (including restored or unrestored pure con- 
densed grape must), with or without the addition after fermentation, of pure 
condensed grape must, and with or without added grape brandy or alcohol, ,but without 
other addition or abstraction except as may occur in cellar treatment: ’ 


Assuch, thesubject product, which contains 5.3 percent alcohol and is not produced by nor- 
mal fermentation, is not a wine under the aforementioned BATF regulations. 
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The EN’s to chapter 22 of the HTSUSA, at pg. 166, indicate the types of products classi- 
fied in heading 2204: 
(I) Wine of fresh grapes 
The wine classified in this heading is the final product of the alcoholic fermentation 
of the must of fresh grapes. 
The heading includes: 
(1) Ordinary wines (red, white or rose). 
(2) Wines fortified with alcohol. 
(3) Sparkling wines. * * * 
¢@ Desert wines Sy one meee wines). * * * 


The ain ohebiu does not fit into any of the categories specified in the EN’sto bonding 
2204, HTSUSA. Although the product is a white wine, it is not an “ordinary” wine. The 
term “ordinary” as it pertains to wines would have to relate to the standards established by 
the BATF, and followed by the wine industry. These standards require that a wine contain 
not less than 7 percent alcohol, and that it be produced in a certain manner. The inquirer 
has indicated that the subject merchandise differs from ordinary wine with regard to the 
fermentation process, and the product contains only 5.5 percent alcohol. 

Thus, it is our determination that the product is properly classifiable in subheading 
2206.90.9000, HTSUSA, which provides for “Other fermented beverages.” 


Holding: 


The product is properly classified under subheading 2206.00.9000, HTSUSA which pro- 
vides for “Other fermented beverages (for example, cider, perry, mead); mixtures of ferm- 
ented beverages and mixtures of fermented beverages and non-alcoholic beverages not 
elsewhere specified or included: Other: Other,” which is dutiable under the general column 
one rate of 6.2 cents/liter. It is further noted that products classified under subheading 
2206.00.9000, HTSUSA, which contain less than 7 percent alcohol by volume and are 
imported from the European Community, are subject to a 100 percent ad valorem rate of 
duty pursuant to subheading 9903.23.25, HTSUSA. This 100 percent rate of duty is in lieu 
of the column one duty rate. The product is also subject to the Federal Excise Tax of $1.07 
per wine gallon. 

NYRL 801453, dated September 12, 1994, is hereby revoked. 

JOHN DURANT, 
Director, 
Tariff Classification Appeals Division. 





PROPOSED REVOCATION OF RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF CUTICLE NIPPERS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 

1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling relating to the tariff classi- 
fication of cuticle nippers. These are hand held devices with curved 
handles and small cutting jaws that permit the pinching off of skin 
around the cuticles. Customs invites comments on the correctness of 
the proposed revocation. 
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DATE: Comments must be received on or before December 29, 1995. 


ADDRESS: Written comments (preferably in triplicate) are to be 
addressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Tariff Classification Appeals Division, 1301 Constitution 
Avenue, N.W. (Franklin Court), Washington, DC 20229. Submitted 
comments may be inspected at the Tariff Classification Appeals Divi- 
sion, Office of Regulations and Rulings, located at Franklin Court, 1099 
14th. Street, N.W., Suite 4000, Washington, DC. 


FOR FURTHER INFORMATION CONTACT: James A. Seal, Tariff 
Classification Appeals Division (202) 482-7030. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling relating to the tariff classi- 
fication of cuticle nippers. Customs invites comments on the 
correctness of the proposed revocation. 

In NY 808249, dated April 21, 1995, cuticle nippers were held to be 
classifiable in subheading 8214.20.30, Harmonized Tariff Schedule of 
the United States (HTSUS), as manicure or pedicure instruments. This 
ruling was based on the stated use of the instrument. NY 808249 is set 
forth as “Attachment A” to this document. 

It is now Customs position that, as drafted, the provision in subhead- 
ing 8214.20.30 lists only specific articles intended to be regarded as 
manicure or pedicure instruments, and does not encompass articles 
such as cuticle nippers. 

Customs intends to revoke NY 808249 to reflect the proper classifica- 
tion of cuticle nippers under subheading 8214.90.90, HTSUS, as other 
articles of cutlery. Before taking this action, we will give consideration 
to any. written comments timely received. Proposed HQ 958067 revok- 
ing NY 808249 is set forth as “Attachment B” to this document. 

Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the date of publication of this notice. 


Dated: November 8, 1995. 


MARVIN M. AMERNICK, 
(for John Durant, Director, 
Tariff Classification Appeals Division.) 


[Attachments] 
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[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. CusToMs SERVICE, 
New York, NY, April 21, 1995. 
CLA-2-82:8:N:N3:119 808249 
Category: Classification 


Tariff No. 8214.20.3000 
Mr. THOMAS P. ONDECK 


BAKER & MCKENZIE 

815 Connecticut Avenue, N.W. 

Washington, DC 20006-4078 

Re: The tariff classification of a cuticle nipper from Italy. 
DEAR MR. ONDECK: 

In your letter dated March 20, 1995, you requested a tariff classification ruling on behalf 
of Revlon, New York, NY 10022. 

The cuticle nipper to be imported is 4 inches long and has curved handles with a bar 
spring that returns the cutting blades to the open position when pressure on the handles is 
released. The cutting jaws are ¥2inch long. The actual cutting edges are “inch longand are 
angled and convex. You state in your letter that the nippers are designed for cuticle cutting 
and would be too light to be used successfully for cutting nails. 

Heading 8214 and its subheadings as they appear in the tariff are as follows: 


8214 Other articles of cutlery (for example, hair clippers, butchers’ or kitchen 
cleavers, chopping or mincing knives, paper knives); manicure or pedicure 
sets and instruments (including nail files); base metal parts thereof: 

8214.10.00 Paper knives, letter openers, erasing knives, pencil sharpeners (non- 

mechanical) and blades and other parts thereof 

8214.20 Manicure or pedicure sets and instruments (including nail riles), and 

parts thereat 

8214.20.30 Cuticle or cornknives, cuticle pushers, nail files, nailcleaners, nail 

nippers and clippers, all the foregoing used for manicure or pedi- 
cure purposes and parts thereof 

Manicure and pedicure sets, and combinations thereof, in leather 
cases or other containers of types ordinarily sold therewith in 
retail sales: 

8214.20.60 In leather containers 

8214.20.90 Other 

8214.90 Other: 

Cleavers and the like not elsewhere specified or included: 

8214.00.30 Cleavers with their handles 

8214.90.60 Other 

8214.90.90 Other (including parts) 


You are of the opinion that'the cuticle nippers cannot be classified under 8214.20.30, 
HTS, because they are not specifically identified by name as the other manicure imple- 
ments are. In support of your position you cited the three following court cases. 

In Lyntegq, Inc. v. United States, 976 F.2d 693, 697 (Fed. Cir. 1992), the Court of Appeals 
ruled that Cromophyl]-L could not be classified as marigold meal in subheading 3203.00.10, 
HTS, at a free rate of duty. CromophylI-L is a coloring agent derived from the raw material 
marigold meal through “a substantial chemical transformation which significantly alters 
the character as well as the molecular structure of the resulting product from that of mari- 
gold meal.” 

Heading3203.00 hastwo subheadings: 3203.00.10and 3203.00.30. Heading 3203.00 pro- 
vides for coloring matter and preparations. Subheading 3203.00. 10 provides for certain col- 
oring matter by name: Annato, archil, cochineal, cudbear, litmus, logwood and marigold 
meal. Subheadings 3203.00.50 provides for Other. By applicaticn of Rule 6 of the General 
Rules of Interpretation of the Harmonized System, the Cromophy]-L can only be classified 
correctly under 3203.00.50. 

This case can easily be distinguished from the cuticle nipper issue at hand. It is clear that 
Congress intended to limit 3203.00.10 to the specifically named items and classify all other 
substances or heading 3201.00 under the residual subheading 3203.00.30, Other. 





18 CUSTOMS BULLETIN AND DECISIONS, VOL. 29, NO. 48, NOVEMBER 29, 1995 


From United States v. Bruckmann, 65 C.C.PA. 90, 94 (1978), you cited the principle that 
“an eo nomine provision which does not specifically provide for parts does not include 
parts”. The Customs tariff is saturated with the expression “and parts thereof”. To 
advance the opinion that provision for parts can be implied anywhere in the Tariff would 
seem to suggest an unwillingness or inability to read the Tariff correctly. It would appear 
that this court decision does not have much bearing on the issue at hand. 

In Montgomery Ward & Co. v. United States, 73 Cust. Ct. 187, C.D. 4573 (1974), the court 
basically ruled that an 8-track tape player and two speakers could not be classified under 
item 685.30 of the Tariff Schedule of the United States (TSUS) because an eo nomine provi- 
sion for tape recorders could not be extended to cover tape players. 

In this case the Customs Service failed to raise the point and the court did not take notice 
of the fact that the provision under discussion was first implemented in 1963 but had been 
drafted in the 1950’s pursuant to Title I of the Customs Simplification Act of 1954. At that 
time “tape players” were not on the market to any significant extent, if at all, and the term 
“tape player” had not yet become part of the language of commerce. The court should have 
considered the term “tape recorder” to include “tape players” and rendered judgment 
accordingly. We consider this case to be more of an aberration than a precedent. 

The issue of the applicability of an eo nomine provision to an article that is not explicitly 
named in that provision has been dealt with by the Customs Service and the courts in a 
more flexible manner than is being suggested in your letter. Certain basic guidelines or 
principles have emerged from these cases which clearly show that an article is not automat- 
ically excluded from an eo nomine provision simply because it is not explicitly named. On 
the contrary, if the wording of the provision and the nature of the article in question war- 
rant it, such article would invariably be classified under that eo nomine provision. 

For example, from Polaroid Corp. v. United States (C.D. 4179) we have the principle that 
“an eo nomine designation, without limitation, embraces subsequently created articles 
which possess an essential resemblance to the ones named in the statute and covers all 
forms of the article, including improved models.” From Charles T. Wilson Company, Inc. v. 
United States (C.D. 1163) we have the useful guideline that “where a general class of 
articles is named in a tariff act, it is equivalent to an eo nomine enumeration of each article 
coming within the class.” 

The provision for manicure implements in the Harmonized Tariff Schedule was taken 
almost verbatim from the Tariff Schedules of the United States. The following paragraph is 
taken from the Tariff Classification Study published in 1960 by the United States Tariff 
Commission: 


Item 649.91 would cover certain manicure or pedicure implements and tweezers. 
These articles are presently classified in paragraph 354, except for cuticle pushers 
presently classified in the “basket” provisions of paragraph 397 and nail clippers spe- 
cifically provided for in paragraph 357. Predominant imports are dutiable at the rate of 
37 percent ad valorem which is the rate reflected in the proposed item. 


From the above it can be seen that there was a definite intent to gather all manicure 
implements under one provision. Even tweezers, which are not manicure implements but 
invariably sold in manicure sets, were included. It does not stand to reason, therefore, to 
believe that such a bonafide manicure implement as a cuticle nipper was not intended to 
the part of that provision. 

The following sentence is from the section entitled “Description and Uses” in the 1968 
Summaries of Trade and Tariff Information, Schedule 6—Volume 6, United States Tariff 
Commission Publication 260: 


Nail nippers and clippers are manicure or pedicure implements with cutting edges or 
blades which by a pinching or shearing action are used for cutting cuticles, fingernails, 
or toenails. 


While a professional manicurist would most likely not use a nail nipper to cut cuticles, 
the average person probably does in many instances. At any rate, the above sentence would 
seem to indicate that perhaps in drafting the tariff not much effort was made to distinguish 
between a nail and a cuticle nipper. 

In addition to all the points made above, we note that Heading 8214 has three one-dash 
subheadings: 5214.10 for paper knives, letter openers, etc.; 8214.20 for manicure or pedi- 
cure sets and instruments (including nail files), and parts thereof; and 8214.90 for Other. 
We could not classify the cuticle nipper under 8214.90.90 without making the erroneous 


implication that the cuticle nipper is not a manicure instrument. See The United States v. 
Ataka America, Inc. (CAD 1184). 
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We conclude therefore that the cuticle nipper is within the class of articles embraced by 
the provision for manicure sets and instruments and that the term “nail nippers” also 
includes cuticle clippers. 

The applicable subheading for the cuticle nipper will be 8214.20.3000, Harmonized Tar- 
iff Schedule of the United States (HTS), which provides for cuticle or cornknives, cuticle 
pushers, nail files, nailcleaners, nail nippers and clippers, all the foregoing used for man- 
icure or pedicure purposes, and parts thereof. The rate of duty will be 7.2 percent. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.ER. 177). 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JEAN F. MAGUIRE, 
Area Director, 
New York Seaport. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC. 


CLA-2 R:C:M 958067 JAS 
Category: Classification 


Tariff No. 8214.90.90 
THOMAS P. ONDECK, ESQ. 


BAKER & MCKENZIE 
815 Connecticut Avenue, N.W. 
Washington, DC 20006-4078 


Re: NY 808249 revoked; hand-held instrument with curved blades and short blades for 


trimming cuticles; articles of cutlery; manicure or pedicure instruments, subheading 
8214.20.30. 


DEAR MR. ONDECK: 

Thisis in reference to your letter of June 6, 1995, on behalf of Revlon, requesting recon- 
sideration of NY 080249, dated April 21, 1995. This ruling, issued to you by the Area Direc- 
tor of Customs, New York Seaport, concerns the classification of cuticle nippers from Italy. 
Asample accompanied your October 6 letter. We have reviewed this ruling and determined 


that the classification is incorrect and does not reflect the current position of the Customs 
Service. 


Facts: 


In NY 808249, dated April 21, 1995, a cuticle nipper was held to be classifiable in sub- 
heading 8214.20.30, Harmonized Tariff Schedule of the United States (HTSUS). As 
described in the ruling, the article in question is a hand-held device, 4 inches long, with 
curved handles and a bar spring that returns the cutting jaws to an open position. In both 
half-jaw and full-jaw configuration, the jaws are 2 inch long while the actual cutting edges 
are ¥% inch long and are angled and convex. The designation on the package is full-jaw and 
half-jaw Cuticle Nippers. On the reverse, the user is cautioned against using the nippers for 
cutting and clipping nails. 

You maintain the cuticle nippers cannot be classified in subheading 8214.20.30 because 
the articles considered to be manicure or pedicure instruments under that subheading are 
listed eo nomine, by name, cuticle nippers are not among the instruments listed. You cite 
various court cases under the HTSUS predecessor tariff code, the Tariff Schedules of the 
United States (TSUS), for the proposition that an eo nomine provision includes only the 
items enumerated in that provision. In addition, you maintain that a superior heading 
encompassing manicure or pedicure sets and instruments cannot be enlarged by the lan- 
guage of inferior subheading 8214.20.30 to include cuticle nippers. You conclude that the 
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provision for other articles of cutlery, in subheading 8214.90.90, represents the proper 
classification. 


The provisions under consideration are as follows: 


8214 Other articles of cutlery (for example, hair clippers, butchers’ or 
kitchen cleavers, chopping or mincing knives, paper knives); manicure 
or pedicure sets and instruments (including nail files); base metal 
parts thereof: 

8214.20 Manicure or pedicure sets and instruments (including nail files), 

and parts thereof: 

8214.20.30 Cuticle or cornknives, cuticle pushers, nail tiles, nailclean- 

ers, nail nippers and clippers, all the foregoing used for 1 man- 
icure or pedicure purposes, and parts thereof *** 7.2 
percent 

8214.90 Other: 


8214.90.90 Other (including parts) * * * 1.9 cents each + 4.3 percent 


Issue: 


Whether cuticle nippers are manicure or pedicure instruments for tariff purposes. 


Law and Analysis: 


Merchandise is classifiable under the Harmonized Tariff Schedule of the United States 
(HTSUS) in accordance with the General Rules of Interpretation (GRIs). GRI 1 states in 
part that for legal purposes, classification shall be determined according to the terms of the 
headings and any relative section or chapter notes, and provided the headings or notes do 
not require otherwise, according to GRIs 2 through 6. 

The Harmonized Commodity Description And Coding System Explanatory 
Notes (ENs) constitute the official interpretation of the Harmonized System. While not 
legally binding on the contracting parties, and therefore not dispositive, the ENs provide a 
commentary on the scope of each heading of the Harmonized System and are thus useful in 
ascertaining the classification of merchandise under the System. Customs believes the 
ENs should always be consulted. See T.D. 89-80 54 Fed. Reg. 35127, 35128 (Aug. 23, 1989). 

The scope of subheading 8214.20.30 is best determined by applying the rule of statutory 
construction that the express on of one or more things implies the exclusion of all others. 
That is, in subheading 8214.20.30 the absence of words “and the like,” “among others” or 
similar indications that the named exemplars are not intended to be exclusive, is an indica- 
tion that the provision should be interpreted to exclude other articles not specifically 
named. 

However, this is a rule of construction that is not to be applied where legislative history 
or other circumstances suggest a different Congressional intent. In this respect, the ENs, 
at p. 1115, include in heading 82.14 Manicure or pedicure sets and instruments, 
including nail files (folding or not). Such instruments also include nail cleaners, corn- 
cutters, corn-extractors, cuticle cutting knives, cuticle pressers and pushers, nail nippers 
and clippers (Emphasis original). Corn-extractors are not enumerated in the text of sub- 
heading 8214.20.30. However, this is not an indication that subheading 8214.20.30 is to be 
expanded to include articles not specifically named, such as cuticle nippers. This is because 
except where particularly indicated the ENS are instructive only as to the scope of an HTS 
provision at the 4-digit heading level. To classify cuticle nippers in subheading 8214.20.30 
would be tantamount to allowing an inferior provision to expand the scope of a superior 
provision. 


Holding: 

Under the authority of GRI 1, half-jaw and full-jaw cuticle nippers, as described, are pro- 
vided for in heading 8214. They are classifiable in subheading 8214.90.90, HTSUS. 
Effect on Other Rulings: 

NY 808249, dated April 21, 1995, is revoked. 

JOHN DURANT, 


Director, 
Tariff Classification Appeals Division. 





U.S. Customs Service 


Proposed Rulemaking 


19 CFR Part 134 
COUNTRY OF ORIGIN MARKING 


RIN 1515-AB82 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of proposed rulemaking. 


SUMMARY: This document proposes to amend the Customs Regula- 
tions to ease the requirement that whenever words appear on an 
imported article indicating the name of a geographic location other 
than the true country of origin of the article, the country of origin mark- 
ing always must appear in close proximity to those words. Customs 
believes that, consistent with the statutory requirements of 19 U.S.C. 
1304, the country of origin is only necessary to be in close proximity to 
the name of the other geographic location on the imported article if the 
name of the other geographic location may mislead or deceive the ulti- 


mate purchaser as to the actual country of origin of the imported 
article. 


DATE: Comments must be received on or before January 16, 1996. 


ADDRESS: Comments (preferably in triplicate) must be submitted to 
the U.S. Customs Service, ATTN: Regulations Branch, Franklin Court, 
1301 Constitution Avenue, NW., Washington, DC 20229 and may be 
inspected at the Regulations Branch, 1099 14th Street, NW., Suite 4000, 
Washington, DC, between the hours of 9:00 a.m. and 4:30 p.m. on regu- 
lar business days. 


FOR FURTHER INFORMATION CONTACT: Anthony Tonucci, 
Office of Regulations and Rulings, 202-482-6980. 
SUPPLEMENTARY INFORMATION: 


BACKGROUND 
Section 304 of the Tariff Act of 1930, as amended (19 U.S.C. 1304) pro- 
vides that, unless excepted, every article of foreign origin imported into 
the United States shall be marked in a conspicuous place as legibly, 
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indelibly, and permanently as the nature of the article (or container) 
will permit, in such a manner as to indicate to the ultimate purchaser in 
the United States the English name of the country of origin of the 
article. Congressional intent in enacting 19 U.S.C. 1304 was that the 
ultimate purchaser should be able to know by an inspection of the 
marking on the imported goods the country of which the goods are the 
product. Part 134, Customs Regulations (19 CFR Part 134), imple- 
ments the country of origin marking requirements and exceptions of 19 
U.S.C. 1304. 

Section 134.46, Customs Regulations (19 CFR 134.46) provides that 
in any case in which the words “United States,” or American,” the let- 
ters “U.S.A.,” any variation of such words or letters, or the name of any 
city or locality in the United States, or the name of any foreign country 
or locality other than the country or locality in which the article was 
manufactured or produced, appear on an imported article or its con- 
tainer, there shall appear, legibly and permanently, in close proximity to 
such words, letters or name, and in at least a comparable size, the name 
of the country of origin preceded by “Made in,” “Product of,” or other 
words of similar meaning. 

A strict application of § 134.46 would require that in any case in 
which a non-origin locality reference appears on an imported article or 
its container, the actual country of origin of the article must appear in 
close proximity and in comparable size lettering to the locality refer- 
ence preceded by the words “Made in,” “Product of,” or other words of 
similar meaning. 

This document proposes to modify this regulation to reflect Customs 
application of the regulation consistent with 19 U.S.C. 1304. In practice, 
Customs has applied a less stringent standard in determining whether 
the country of origin marking appearing on an imported article or its 
container is acceptable. That is, Customs takes into account the ques- 
tion of whether the presence of words or symbols on an imported article 
or its container can mislead or deceive the ultimate purchaser as to the 
actual country of origin of the article. Consequently, if a non-origin 
locality reference appears on an imported article or its container, Cus- 
toms applies the special marking requirements of § 134.46 only if it 
finds that the reference may mislead or deceive the ultimate purchaser 
as to the actual country of origin of the imported article. If it is con- 
cluded that the non-origin locality reference would not mislead or 
deceive an ultimate purchaser as to the actual country of origin of the 
imported article, Customs policy is that the special marking require- 
ments of § 134.46 are not triggered, and the origin marking only needs 
to satisfy the general requirements of permanency, legibility and con- 
spicuousness under 19 U.S.C. 1304 and 19 CFR Part 134. This less strin- 
gent application is evidenced in numerous Headquarters Customs 
Rulings. 

For example, Customs has allowed a “design/decoration” exception 
for not applying the special marking requirements of § 134.46. In Head- 
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quarters Ruling Letter (HQ) 732412 of August 29, 1989, Customs con- 
sidered whether jeans met the country of origin marking requirements 
of § 134.46.-In that case, the jeans were labeled as follows: 


“Kansas” appeared on a fabric label attached to the rear right 
pocket. “Kansas Jean” appeared on the rear pocket snaps. “Kan- 
sas” and “Kansas Jeans Navy Wear” were printed on a leather label 
attached to the front right pocket. And a stylized “K” and the words 
“J. Kansas” decorated the front button. The country of origin of the 
jeans appeared on a fabric label sewn into the waistband. 


Noting that Customs often distinguished those special cases in which 
the circumstances were such that reference to a place other than the 
country of origin on an imported article would not confuse the ultimate 
purchaser as to the true country of origin, i.e., design/decoration use of 
locality name and finding that the country of origin marking was con- 
spicuous in that it appeared in a usual place, in lettering sufficient to be 
easily found and read, Customs determined that the United States ref- 
erences (“Kansas”) did not trigger the marking requirements of 
§ 134.46. See also HQ 723604 of November 3, 1983, in which “USA” let- 
ters on men’s bikini-style swimming trunks did not trigger the marking 
requirements of 19 CFR 134.46 because such marking was used as a 
symbol or decoration and would not reasonably be construed as indicat- 
ing the country of origin of the article. 

In HQ 733833 of February 19, 1991, however, Customs found that the 
design/decoration exception to § 134.46 was not applicable to the let- 
ters “USA” printed alone next to the name “Brittania” on a leather-like 
pouch affixed to a pair of jeans because it could potentially mislead an 
ultimate purchaser and could be considered an indication of origin 
rather than part of the design of the jeans, thus triggering the special 
marking requirements of 19 CFR 134.46. 

Section 134.46 was promulgated pursuant to the statutory authority 
of 19 U.S.C. 1304(a)(2), which provides that the Secretary of the Trea- 
sury may by regulations require the addition of any words or symbols 
which may be appropriate to prevent deception or mistake as to the ori- 
gin of the article or as to the origin of any other article with which such 
imported article is usually combined subsequent to importation but 
before delivery to an ultimate purchaser. 

Customs believes that the strict requirements of § 134.46 are not 
always necessary to “prevent deception or mistake as to origin of the 
article” in accordance with 19 U.S.C. 1304. Accordingly, Customs is pro- 
posing to modify § 134.46 as set forth below. 


PROPOSAL 
Customs proposes to amend § 134.46 to reflect the fact that the spe- 
cial marking requirements of § 134.46 shall apply only if the non-origin 
reference is likely to mislead or deceive the ultimate purchaser as to the 
actual country of origin of the article. 
This document also proposes to remove § 134.36(b), Customs Regu- 
lations (19 CFR 134.36(b)). This regulation provides that an exception 
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from marking shall not apply to any article or retail container bearing 
any words, letters, names or symbols described in § 134.46 or § 134.47 
which imply that an article was made or produced in a country other 
than the actual country of origin. 

Since the special marking requirements of § 134.46, as proposed to be 
amended, would be triggered only when the marking appearing on an 
imported article or its container is capable of misleading or deceiving 
an ultimate purchaser as to the actual country of origin of the article, 
§ 134.36(b) which serves the same purpose for the ultimate purchaser 
would be redundant and no longer needed. 


COMMENTS 


Before adopting this proposal, consideration will be given to any 
written comments (preferably in triplicate) that are timely submitted 
to Customs. All such comments received from the public pursuant to 
this notice of proposed rulemaking will be available for public inspec- 
tion in accordance with the Freedom of Information Act (5 U.S.C. 552), 
§ 1.4, Treasury Department Regulations (31 CFR 1.4), and § 103.11(b), 
Customs Regulations (19 CFR 103.11(b)) during regular business days 
between the hours of 9:00 a.m. and 4:30 p.m. at the Regulations Branch, 
1099 14th Street, NW., Suite 4000, Washington, DC. 


REGULATORY FLEXIBILITY ACT 
Based on the analysis set forth in the preamble, it is certified under 


the Regulatory Flexibility Act (5 U.S.C. 601 et seq.) that the proposed 
rule, if adopted, will not have a significant economic impact on a sub- 
stantial number of small entities. Accordingly, the rule is not subject to 
the regulatory analysis requirements of 5 U.S.C. 603 and 604. 


EXECUTIVE ORDER 12866 
This document does not meet the criteria for a “significant regulatory 
action” as specified in E.O. 12866. 
DRAFTING INFORMATION 
The principal author of this document was Janet L. Johnson, Regula- 
tions Branch, U. S. Customs Service. However, personnel from other 
offices participated in its development. 
LIST OF SUBJECTS IN 19 CFR Part 134 
Customs duties and inspection, Labeling, Packaging and containers. 
PROPOSED AMENDMENTS 
It is proposed to amend Part 134, Customs Regulations (19 CFR Part 
134), as set forth below. 
PART 134—COUNTRY OF ORIGIN MARKING 
1. The general authority citation for Part 134 would continue to read 
as follows: 


Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1202 (General Note 20, Harmo- 
nized Tariff Schedule of the United States (HTSUS)), 1804, 1624. 
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2. It is proposed to amend § 134.36 by revising its heading to read 
“Inapplicability of Marking Exception for Articles Processed by 
Importer”, removing the designation and heading of paragraph (a) and 
removing paragraph (b). 

3. It is proposed to revise § 134.46 to read as follows: 


§ 134.46 Marking when name of country or locality other 
than country of origin appears. 


In any case in which the words “United States,” or “American,” the 
letters “U.S.A.,” any variation of such words or letters, or the name of 
any city or location in the United States, or the name of any foreign 
country or locality other than the country or locality in which the 
article was manufactured or produced, appear on an imported article or 
its container, which may mislead or deceive the ultimate purchaser as to 
the actual country of origin of the article, there shall appear, legibly and 
permanently, in close proximity to such words, letters or name, and in 
at least a comparable size, the name of the country of origin preceded by 
“Made in,” “Product of,” or other words of similar meaning. 

GEORGE J. WEISE, 
Commissioner of Customs. 


Approved: September 6, 1995. 
DENNIS M. O’CONNELL, 
Acting Deputy Assistant Secretary of the Treasury. 


[Published in the Federal Register, November 16, 1995 (60 FR 57559)] 
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